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EDITORIAL

 The Newsletter of the Europäische Aka-
demie GmbH is distributed free of charge per 
normal mail and is also accessible via internet. 
The academy addresses several groups of read-
ership and ful�lls different aims. On the one 
hand, one can read the printed paper if access 
to the Internet is not possible or not wanted; on 
the other hand, all editions of the Newsletters 
(volume 1�82) can be found on www.ea-aw.de 
at any time if one prefers working online. 
The Newsletter is always �lling four pages, it 
is designed in a clearly arranged setting and is 
published once a month or every other month 
(this year�s frequency of publication: 9 issues).
Since August 1999 the Newsletter has been 
published predominantly in English and is, 
thus, also accessible for our international read-
ership (presently about 2,600 readers world-
wide). The leading article � called Focus � takes 
up current subjects of public discussion with 
respect to their consequences of scienti�c and 
technological developments. If Focus articles 
are published in the German language � once 
a year at the most � an English translation is 
offered on the academy�s website.
If you wish to comment on our Newsletter  
or want to inform us about a change of your 
address, please write to: 
europaeische.akademie(at)ea-aw.de.

CFG/KM

German speaking addressees will �nd our latest re-
search programme and an invitation to our next au-
tumn conference in Vienna from 9th to 10th October 
2008 attached to this Newsletter issue. The English 
version of the research programme will follow soon. 

Further information: www.ea-aw.de

FOCUS

Legitimising Prohibitive Claims in Bioethics
Minou B. Friele

Bioethical debates have rarely only a philosophical or otherwise �merely� theoretical objective. 
Rather they tend to take place in interdisciplinary settings and their participants aim at defend-
ing certain legislative possibilities concerning the issues at stake. In fact �there is probably no 
other �eld in which law and ethics are so strongly intertwined as in biomedicine.� (van der 
Burg 1998) This is particularly true for debates concerning research on human embryos, such 
as embryonic stem cell research (ESCR) or preimplantation genetic diagnosis (PGD). In modern 
pluralistic societies law and morals, however, should be distinguished carefully. Hence, this 
article will examine the underlying legal assumptions implied in certain types of arguments in 
bioethical debates from the perspective of the philosophy of law.

 The long-lasting debates on embryo re-
search can roughly be summarised as follows: 
Opponents tend to argue that one or both types 
of research are morally wrong and should be 
made illegal, since they imply the killing of hu-
man embryos, and may have adverse effects 
on a society�s morality and/or on people�s re-
productive autonomy. Proponents, however,  
argue that ESCR and/or PGD will neither cause 
a general moral decline in society nor diminish 
reproductive autonomy, since embryos do not 
have the same moral status as born human  
beings, and that the use of embryos in research 
can be clearly distinguished from the misuse of 
vulnerable populations. Rather, research such 
as ESCR may help to develop new treatments 
for medical conditions which are as yet insuf-
�ciently or not at all treatable. PGD, in turn, 
may allow parents to decide whether or not 
they want to allow for the possibility of pass-
ing on certain hereditary dispositions to their 
children. Therefore, they argue, both types of 
research should be permitted.
It seems that we are familiar enough with 
the pros and cons of these debates, although 

they are now focusing on various more spe-
ci�c aspects (e.g. the injection of human DNA 
into cow oocytes). The ethical basis of the 
legislative claims that bioethical arguments 
often imply are, however, surprisingly rarely 
questioned � although the moral relevance of 
an argument may not necessarily allow for 
a decision on whether a particular conduct 
should be prohibited by (criminal) law or 
not. Taking into account that prohibitions 
imply a state�s right to coercion, while moral 
norms may �only� cause remorse and social 
pressure, legislative claims in bioethics re-
quire more than coherent moral arguments, 
namely acceptable liberty limiting principles. 
In philosophy of law, three alternative princi-
ples have been discussed in particular: Legal 
Moralism (LM), Legal Paternalism (LP), and 
the Harm Principle (HP). This article will 
brie�y summarise these principles and point 
out their relevance in bioethics in order to 
argue for an increased awareness of the legis-
lative implications of bioethical debates and 
for giving more weight to details of patient 
protection. I shall start with what Feinberg 



and other philosophers of law referred to as 
Legal Moralism.
According to LM, certain actions are inher-
ently immoral even if they have no obvious ad-
verse effects on anyone and since they are im-
moral, they must be prevented on all accounts, 
by criminal law if necessary. To tolerate them 
may be socially harmful and disintegrate a so-
ciety�s moral foundation. In bioethics, this kind 
of consideration may become relevant in so far 
as the new biomedical techniques are consid-
ered by some to �challenge and embarrass the 
notions about man, nature, and the whole that 
lie at the heart of our traditional self-under-
standing and our moral and political teach-
ings� (Kass 1985) and to endanger a society by 
creating a slippery slope for immorality.
Even critics of LM agree that a society needs 
to preserve its foundation, and that legislators 
should take people�s moral stance seriously. 
Nevertheless, bioethical claims based upon 
LM are problematic if used in debates aim-
ing at legislation. In order to defend legislative 
claims on the basis of LM, we need to assume 
that (a) there is one moral truth, i.e. morality; 
(b) this morality is known and uncontested; 
(c) its violation or transformation necessarily 
leads to adverse social effects. In fact, there 
is considerable moral disagreement in regard 
to the issues at stake (e.g. the moral status of 
the human embryo); claiming to possess the 
�moral truth� implies that whoever disagrees is 
less morally re�ned or even morally depraved. 
Even referring to �the people�s� morality is 
often delusive, as became clear during the  
famous Devlin-Hart debate in the 1960s.
Although Lord Devlin and H. L. A. Hart dis-
cussed a different topic (the legal ban of homo-
sexual acts), their debate is pertinent to this case 
as well. According to Devlin, homosexuality 
was to be prohibited because it ran counter to 
public morality and endangered it. Hart con-
sidered such arguments to be �awed since they 
implied that those who agreed with a certain 
morality were morally competent and those 
who did not lack morality. Today similar 
problems arise in debates on PGD and ESCR 
if reference is made to people�s moral stance or 
the morality of those who donate or destroy 
human embryos for research. Again, argu-
ments based on such quali�cations are �awed. 
In fact, it is not even possible to pinpoint the 
major moral attitude, as throughout Germany 
(and other European countries) moral atti-
tudes towards embryo research vary to a con-
siderable degree (see Solter et al. 2003). 
How about the argument that a society needs 
to preserve its moral standards? This argu-
mentative strategy also raises a number of 
questions. There is no indication that each and 
every violation or transformation of moral 
norms causes adverse social effects. While a 

loss of social cohesion and core values may 
indeed endanger a society by causing social 
disintegration, this is not the case for any type 
of moral dissent. In fact, modern societies de-
�ne themselves by their tolerance and infringe 
upon the pursuit of life-plans and actions only 
if these impinge upon the same rights of others.
Accordingly, LM is a rather problematic foun-
dation for legal claims if used in order to settle 
a bioethical debate. However, research op-
ponents are not necessarily advocates of LM, 
but may nevertheless support a total ban on 
embryo destruction. They may, for instance, 
point out potential self-harming aspects of 
new medical methods such as PGD or types 
of ESCR that require the donation of embryos 
or oocytes. Arguments justifying legal prohi-
bitions by claiming that people must be pre-
vented from harming themselves are usually 
described as legal paternalism (LP).
Today, �pure� examples of paternalistic interfer-
ence are rare. More frequently, arguments are 
based on �soft� forms of LP. They defend the re-
striction of individual freedom by claiming that 
an infringement upon certain conducts is called 
for a) in order to protect others from adverse 
side-effects of self-harming actions or b) that 
an individual�s autonomy may sometimes be 
uncertain or c) that people need to be protected 
from certain actions they may regret later on. 
All these aspects are relevant in respect to ESCR 
and PGD if it is argued, e. g., that these types 
of research will not increase women�s and po-
tential parents� freedom of choice (as research 
advocates claim) but that they ask too much 
of the people concerned in terms of decisions 
and/or that they may pave the way to new and 
unwanted forms of �social responsibilities�, such 
as obligatory oocytes donation or PGD.
Indeed complex and emotionally distressing 
situations like undergoing IVF-treatment, 
may temporarily diminish a person�s capac-
ity to decide in her own best interest and 
this fact may be exploited by others. In this 
respect, curtailing personal liberties is justi-
�ed as a necessary means to prevent exploita-
tion � even if it looks, prima facie, like undue 
�pure� paternalism. However, do these consid-
erations suf�ce to justify a complete ban of the 
issue at stake? Probably not. Many requests 
for PGD and even some oocyte or embryo do-
nations qualify as genuinely autonomous and 
voluntary decisions. Furthermore, individual 
decisions do not necessarily lead to new ob-
ligations affecting those who also have a dif-
ferent set of personal preferences (think of the 
common practice of blood donation, for in-
stance). A complete ban may, thus, be neither 
necessary nor desirable. It rather needs to be 
safeguarded institutionally that acts of pre-
sumably voluntary self-�exploitation� do not 
simply cover up �crude� exploitation, in other 

words that decisions for or against donations, 
PGD, etc., are made voluntarily, i.e. without 
pressure or undue stress and based upon ad-
equate information. Professional consulting, 
informed consent requirements, and cooling 
down phases are known to work in other 
contexts (e.g. abortion). They may work in 
these cases, too, and may prevent people from 
(involuntarily) harming themselves or being 
exploited by others.
The latter, however, points to yet another prin-
ciple: the Harm Principle (HP). According to 
its advocates, the �only purpose for which 
power can be rightfully exercised over any 
member of a civilized community, against his 
will, is to prevent harm to others� (Mill 1863). 
�Harm� is thereby de�ned as a rationally in-
defensible infringement upon someone else�s 
interests. Some infringements can, thus, be 
legitimate, since the interests at stake may be 
rationally indefensible or defensible but con-
�icting with other (overriding) interests. For 
instance, we can argue that a patient�s interest 
in her own well-being is more important than 
a scientist�s or society�s interest in research, 
although the latter is legitimate per se. HP�s 
underlying idea is that persons have a right to 
be treated in accordance with their capacity to 
decide autonomously and that it is possible to 
assess the importance of personal interests in 
order to balance them in cases of con�ict. It, 
thus, requires balancing and deciding between 
con�icting interests in such a way that they are 
acceptable to everyone concerned � even those 
whose liberties are eventually restricted.
Some research opponents claim to actually 
base their arguments on HP insofar as they 
advocate the most fundamental interest hu-
man embryos may have, namely to survive. 
Unfortunately, this way of reasoning is not 
suf�ciently convincing. The continuous de-
bates about this issue have shown that it is 
impossible to ascribe any (not even potential) 
interests to a human embryo without making 
a number of further, rationally contestable 
assumptions. HP, however, requires premises 
which any rational person may be asked to 
accept. Accepting reference to an embryo�s 
(presumable or potential) interests does not 
qualify as such a premise. Thus HP allows re-
ferring to interests patients, their future chil-
dren, or other persons may have, but not to 
those of an embryo.
Provided that these considerations are correct, 
bioethical claims based on HP or �soft� pater-
nalism have a much better chance of being 
acceptable than arguments based on LM or 
�pure� paternalism. Only the latter, however, 
seem to allow defending a full prohibition of 
research. The former �only� require establish-
ing effective means to ensure that legitimate 
interests of patients, potential donors or other 
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people concerned (including people with an 
interest in scienti�c and medical progress) are 
adequately respected.
Thus, referring to considerations in the philos-
ophy of law, we may therefore argue for a shift 
within the bioethics debate towards putting 
more weight on details of patient protection 
and for an increased awareness of the legal im-
plications some types of bioethical arguments 
may have.

Dr. phil. Minou B. Friele, M.A., is a philosopher at the 

Heinrich-Heine-Universität Düsseldorf and research 

associate at the Oxford Uehiro Centre for Practical 

Ethics. She was the co-ordinator of the Europäische 

Akademie�s project �Embryo Research in Pluralistic 

Europe� (Springer 2003). This article summarises 

some of the arguments she discusses more compre-

hensively in her doctoral thesis �Rechtsethik der Em-

bryonenforschung� (mentis 2008). 

WORKInG GROUPS

 Study Group �The Restoration and En-
hancement of Human Capacities by Neuronal 
Implants�: 14/7/2008 in Karlsruhe

CONFERENCES

Research Methodologies in Psychiatry 
 On 19th June 2008 the colloquium �Re-

search Methodologies in Psychiatry � Philo-
sophical Considerations� took place at the 
Universitätsclub Bonn. Participants were 
Jean-Claude Dupont, D.E.A. (CollŁge de 
France), Professor Dr. Anne Fagot-Largeault 
(CollŁge de France), Professor Dr. Alain Lep-
lŁge (UniversitØ Paris 7 (Denis Diderot)), Pro-
fessor Dr. phil. Michael Quante (Universität 
zu Köln), Katja Stoppenbrink, LL.M., M.A. 
(Europäische Akademie), and Dr. med. Felix 
Thiele (Europäische Akademie).
Quante spoke on �Psychic Disorders and Bio-
graphical Identity� and explored the �limits of 
personhood� along the following lines: (i) The 
notion of person cannot be used in contexts 
where the normal standard conditions for its 
use are not present. (ii) In case studies the limits 
of personhood could be explored in non-stand-
ard cases. (iii) Our ethical and legal intuitions 
on the one hand and our descriptive intuitions 
on the other hand should be sorted out proper-
ly in order to avoid the traps described above.
Afterwards LeplŁge presented a talk on �Clash-
es of perspectives in outcome evaluation in psy-
chiatry�. He focused on the question whether 
and how it is possible to make outcome evalu-
ation in psychiatry, notably in psychotherapies 
following a psychoanalytical approach.
Finally, Thiele spoke on �Action Theory & 

Psychiatric Research�. He argued that the 
clari�cation of basic concepts relevant for 
psychiatry, e.g. �action� and �autonomy�, needs 
to be done prior to setting up a research pro-
gramme and is not a matter of interpreting the 
results of psychiatric research.

Contact: 
Dr. med. Felix Thiele, M.Sc.

+49 (0) 2641 973-304

felix.thiele(at)ea-aw.de

European Symposium SIGSAND 
 On 12th and 13th June 2008 the third Euro-

pean Symposium AIS SIGSAND (Association 
for Information Systems/Special Interest Group 
on Systems Analysis & Design) was held at the 
Philipps-Universität Marburg. SIGSAND aims 
at providing a forum for researchers in the Sys-
tems Analysis and Design area to interact and 
collaborate and to develop systems analysis 
and design research. The European initiative 
SIGSAND was initiated in 2005 to promote the 
internationalisation of SIGSAND and to recruit 
researchers in Europe working in that �eld.
Proceedings of the symposium included, among 
others, topic sessions on the social and ethical 
impact of ambient information systems and an 
oral poster presentation on the project MeBIT 
(�The research guiding function of metaphors 
from the information sciences and their rele-
vance to the transformation of the philosophy 
of man�). This is an interdisciplinary project 
on �information� metaphors and their impact 
on the idea of man, funded by the German 
Ministry for Education and Research (Bun-
desministerium für Bildung und Forschung). 
Coordinators are the Europäische Akademie 
GmbH and researchers of the departments of 
philosophy, biology, and mathematics and in-
formatics at the Philipps-Universität Marburg. 
The project aims at analysing the validity con-
ditions for an adequate philosophy of man in 
order to evaluate it with respect to the aims of 
science. Its research concentrates on the logi-
cal interconnections and relationships which 
combine the �elds of informatics, information 
technology (IT) and information systems (IS) 
with other scienti�c branches � in particular 
biology/genetics and philosophy � and which 
are established through the extensive use of 
metaphors of these �elds (such as informa-
tion, programming, code, replication, etc.). 
The technical endowment of almost all public 
domains by IT and IS might be accompanied 
by a mental shift � triggered and promoted 
by metaphoric language and might ultimately 
lead to the formation of new images of man. 
The research group is composed of four sub-
groups, dealing with these questions from an 
information-theoretical, genetic, anthropo-
logical and technique-philosophical point of 

view. The poster on the project was presented 
by its scienti�c spokesman, Professor Dr. phil. 
Dr. rer. nat. Mathias Gutmann, and comprised 
preliminary results of the joint work.

Contact: 
Thomas Engel, M.A./Dipl.-Päd. Ulrike Henckel

+49 (0) 2641 973-310

thomas.engel(at)ea-aw.de/ulrike.henckel(at)ea-aw.de

NEWS

Scienti�c Advisory Council
 On 5th June 2008 the Scienti�c Advisory 

Council of the Europäische Akademie GmbH 
convened for its 27th meeting at the academy 
in Bad Neuenahr-Ahrweiler. Main topic was 
the consultation on the �nal reports of the 
project groups �Pharming. Genetically Modi-
�ed Plants and Animals as Future Production 
Site of Pharmaceuticals?�, �Fuel Cells and 
Virtual Power Plants as Elements for a Sus-
tainable Development. Innovation Barriers and 
Implementation Strategies� and �Responsibil-
ity for Future Generations. Implementation of 
Sustainability in Schooling�. 
All three studies were approved by the council 
and will be published this year: 25th Septem-
ber (Sustainability in Schooling), 30th October 
(Pharming) and 9th December (Fuel Cells).

Book Presentation: Study on the Imple-
mentation of Sustainability in Schooling

 On 25th September 2008 the project group 
�Responsibility for Future Generations. Im-
plementation of Sustainability in Schooling� 
of the Europäische Akademie will present 
the results of its study �Nachhaltigkeit und 
Gerechtigkeit. Grundlagen und schulprak-
tische Konsequenzen� at the Sekretariat der 
Ständigen Konferenz der Kultusminister der 
Länder (conference of German cultural min-
isters) in Bonn. The proposals and recommen-
dations regarding a more intensive integration 
of sustainability topics into the education 
arena are aimed at educational policy, training 
institutions, and relevant occupational groups 
and organisations.

Publication: G. de Haan, G. Kamp, A. Lerch, L. Mar-
tignon, G. Müller-Christ, H. G. Nutzinger: �Nachhal-
tigkeit und Gerechtigkeit. Grundlagen und schulprak-
tische Konsequenzen�. Vol. 33 of the series �Ethics of 
Science and Technology Assessment�, Springer 2008.
Further information on this topic will be found in 
the Focus article of the upcoming Newsletter No 83 
(September 2008) by Georg Kamp.

Contact: 

Dr. phil. Georg Kamp, M.A.

+49 (0) 2641 973-308

georg.kamp(at)ea-aw.de
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emphasis is laid on the new challenges the grids 
are facing as well as the security of supply and 
the need to shift investments to the upper range 
of reasonable expectations. Novel proposals 
concern the appropriate share of electricity 
generators in the overall electricity costs, the 
further development of auctions and their in-
tegration into the regulatory framework, the 
inclusion of �nes for low service quality in the 
incentive-based regulation and the implemen-
tation of interruptible contracts as an effective 
tool to keep investments for short peak seasons 
low and diminish the risk of widespread cut-
offs. Furthermore, the study suggests creating 
a learning platform in the EU to share the ex-
periences of different and new approaches to 
improve the regulatory framework. This also 
implies that the new incentive-based regulation 
should be given time to work and that owner-
ship unbundling does not offer decisive advan-
tages for the time being.

Publication: U. Steger, U. Büdenbender, E. Feess 
and D. Nelles: Die Regulierung elektrischer Netze �  
Offene Fragen und Lösungsansätze�. Vol. 32 of the 
series �Ethics of Science and Technology Assess-
ment�, Springer 2008.
Further information on this topic can be found in 
Newsletter No 81 (June 2008): �Is ownership un-
bundling of energy utilities in Germany necessary?� 

by Ruth Klüser.

Contact: 

Dr. rer. nat. Ruth Klüser, Dipl.-Chem.

+49 (0) 2641 973-312

ruth.klueser(at)ea-aw.de

PUBLICATIONS

Thorsten Galert
 �What it means to ascribe pain to ani-

mals�, in Klaus Müller, Norbert Sachser 
(eds.): Theology meets Biology. Anthropo-
logical Perspectives on Animals and Human 
Beings, Regensburg: Friedrich Pustet, 2008: 
130�136

Deutsche Gesellschaft für Philosophie
 Zum Thema �Lebenswelt und Wissen-

schaft� �ndet vom 15.�19. September 2008 
der XXI. Deutsche Kongress für Philosophie 
an der Universität Essen-Duisburg statt. Der 
Kongress beschäftigt sich mit den kognitiven 
Leistungen, die die Philosophie für Wissen-
schaft und Gesellschaft erbringt und erarbei-
tet das Thema in Kolloquien und Sektionen. 
Die Anmeldung zur Kongressteilnahme kann 
ab sofort erfolgen. Für Frühbucher wird bis 
zum 1. August 2008 ein Rabatt gewährt. Zur 
Anmeldung zum Kongress sowie weitere In-
formationen: www.dgphil2008.de.

Book presentation on electrical power grids
 On 26th June 2008 the Europäische Aka-

demie GmbH presented the newly published 
study �Die Regulierung elektrischer Netze �  
Offene Fragen und Lösungsansätze� at the 
Landesvertretung Rheinland-Pfalz in Berlin. 
The study is the result of the academy�s inter-
disciplinary project �Societal implications of 
electrical power grids�. For two and a half 
years recognised scientists worked on issues 
which are important for the effectiveness of 
future incentive-based regulation to ensure 
non-discriminatory competition before and 
behind the electricity grid.
The study accentuates that in Europe as well 
as in other developed countries the dynamic 
transformation of the electricity industry from 
an integrated public utility monopoly to a 
competitive generation and sales of electricity 
with a regulation of the grids is anything but 
completed. The experience so far has proba-
bly raised more questions and dilemmas than 
originally expected. Problems concerning the 
security of supply, blackouts, high costs and 
inadequate investment in public networks re-
�ect the actuality of the network regulation 
and the importance of its effectiveness. The 
books� conclusions and recommendations are 
targeted on different areas of the electricity 
industry and regulation to attain a macroeco-
nomic reasonable power generation. Special 
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 Margret Pauels, Diplom-Übersetzerin, 
studied English and French at the Auslands- 
und Dolmetscher-Institut Germersheim of the 
Johannes Gutenberg-Universität Mainz from 
1965 to 1969. During her studies she was 
granted a scholarship in 1967 to study Eng-
lish at Salford University, Lancashire, United 
Kingdom. In 1969 she graduated with the de-
gree of �Diplom-Übersetzerin for English and 
French� (diploma thesis �The London Stock 
Exchange � Its Historic Development and Its 
Importance Today�).
From 1969 to 1977 she was employed as 
translator at the British Embassy in Bonn. 
During her maternity leave she worked free-
lance as translator and press reader at the 
Embassy of Sudan in Bonn from 1978 to 
1980. From 1990 to 1999 she was lecturer 
of commercial English, English grammar and 
regional and cultural studies for foreign cor-
respondence clerks at the Chamber of Com-
merce and Industry Coblence (IHK Koblenz) 
in Bad Neuenahr-Ahrweiler. 
In 1993 she joined the British Embassy again 
as social secretary to the British Minister in 
Bonn and after the Embassy�s move to Berlin 
also to the British Ambassador at the Brit-
ish Embassy in Berlin until 2000. She was in 
charge of the organisation and the implemen-
tation of all social events taking place in the 
Minister�s and Ambassador�s residences.

Since January 2001 Margret Pauels has been employed 

as receptionist and guest relation manager at the Euro

päische Akademie GmbH. She is mainly responsible 

for the organisation and preparation of conferences 

and meetings of the academy�s project groups.

PERSOnALITIES
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